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SCOTTISH BORDERS COUNCIL 

 

PLANNING AND BUILDING STANDARDS COMMITTEE 

 

15 JUNE 2009 

 

APPLICATION FOR PLANNING PERMISSION 

 

 

ITEM:  REFERENCE NUMBER: 09/00230/FUL   
 

OFFICER:  Julie Hayward    

WARD:  Kelso and District 

PROPOSAL:  Erection of dwellinghouse 

SITE:  Land North of Lime Avenue Cottage Nenthorn 

APPLICANT:  Mr and Mrs P Cooper 

AGENT:  Sidney Palmer 
 

SITE DESCRIPTION 
 
Nenthorn House is situated to the west of Nenthorn village and has extensive grounds.  To the 
south west of Nenthorn House is Beechbank, a large two-storey dwellinghouse.  Lime Avenue 
Cottage is situated to the south east of the main house. 
 
The application site is situated to the east of Nenthorn House and is part of a larger field grazed 
by horses.  There is a mature tree belt to the north on the boundary of the public road to Girrick.  
A ménage is being constructed to the south west. 

 

PROPOSED DEVELOPMENT 

 
The proposal is to erect a one-and-a-half storey dwellinghouse on the site.  This would have 
pitched roof dormers and sash and case style windows.  It would have blockwork walls with a 
dry dash render finish and a natural slate roof.  The existing access onto the Girrick road would 
be improved to serve the new house and a driveway, parking spaces and a turning area would 
be provided within the site. 

 

PLANNING HISTORY  
 
Nenthorn House has a complicated planning history but the most relevant planning applications 
are listed below: 
 
R287/92: Development of 45 community care units, private house plots, extension of nursing 
home and new access road.  Nenthorn House.  Granted 1st July 1994 subject to a legal 
agreement controlling the development, which included the following requirements:  
 

 No work will begin or continue on the erection or extension of any building on the land until 
the new public road has been constructed in accordance with a construction consent issued 
by the local roads authority and has been certified by them as complete; 
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 In every application for planning permission in detail for developments involving the erection 
of houses in the community care village not fewer than three quarters of the houses shall be 
identified as houses reserved for occupation by persons who are not less than 55 years of 
age or who, because of infirmity, are in need of housing in a sheltered environment; 

 

 The nursing home to always be managed as a nursing home. 
 
The legal agreement was amended in April 1997 to state that:  
 

 Preliminary works may begin or continue on the erection or extension of any building on 
the land subject to the road being constructed to base course level and subject to the 
proprietors delivering to the Council a Roads Bond for any sums due to complete as well 
as any remedial works to the public road and for maintenance costs for one year after 
the date of issue of a completion certificate from the Council and no building shall be 
occupied until the road has been completed to an adoptable standard. 

 

 The development shall be completed in three phases; the first phase comprising of 20 
dwellings and in the applications for planning permission in detail not fewer than 8 
houses shall be restricted to occupants not less than 55 years of age or who, because 
of infirmity, are in need of housing in a sheltered scheme and these houses shall be 
developed in the ratio of three unrestricted to two restricted properties.  The second 
phase of 20 houses shall be so restricted and in the third phase of six houses, none 
shall be restricted giving the total minimum ratio of restricted houses to non-restricted 
houses as 28:18.  The proprietors to notify the Planning Authority which houses have 
been sold to qualifying persons and in what manner the purchasers meet the qualifying 
criteria.  

 
R383/93: Two continuing care cottages.  Nenthorn House Avenue Field Nenthorn Kelso.  
Granted 1st July 1994.   
 
R258/94:  Erection of continuing care cottage and house.  Nenthorn House Avenue Field 
Nenthorn Kelso.  Granted 11th October 1994.   
 
R259/94: Erection of continuing care cottages (revised layout).  Nenthorn House Avenue Field 
Nenthorn.  Granted 7th October 1994. 
 
R415/94: Housing Development.  Nenthorn House Avenue Field Nenthorn Kelso.  Granted 10th 
April 1995.   
 
96/186/C: Erection of dwellinghouse.  Market Garden Site Nenthorn House Nenthorn Kelso.  
Granted 27th August 1996. 
 
99/00072/FUL: Erection of nine residential units at plots 2 – 9 and 23 (amended house 
designs).  Nenthorn House Avenue Field Nenthorn Kelso.  Granted 10th March 1999.   
 
00/00616/FUL: Residential development Phases 2 and 3.  Nenthorn House Avenue Field 
Nenthorn Kelso.  Granted 23rd June 2000.   
 
00/01564/FUL: Deletions of conditions 1 and 2 of previous consent R259/94.  Nenthorn House 
Avenue Field Nenthorn Kelso.  Granted 21st February 2001. 
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03/01033/COU: Change of use from nursing home to dwellinghouse.  Nenthorn House Kelso.  
Granted 4th July 2003. 
 
04/02365/FUL: Erection of stable block and formation of two service bays.  Nenthorn House. 
Granted 22nd February 2005. 
 
07/00426/OUT: Erection of dwellinghouse.  Land West of Nenthorn House Nenthorn Kelso.  
Withdrawn 21st January 2009. 
 
08/00323/FUL:  Erection of dwellinghouse.  Land North East of Lime Tree Cottage Nenthorn 
Kelso.  Withdrawn 21st January 2009. 
 
08/00326/FUL: Change of use of annex of former nursing home to form three self catering 
holiday units.  Granted 2nd May 2008 
 
08/00438/OUT: Land West of Beechbank Nenthorn.  Erection of dwellinghouse.  Withdrawn 
19th May 2008. 
 

REPRESENTATION SUMMARY 
 
Three representations have been received.  These are available for Members to view on the 
Public Access System.  The following planning issues have been raised: 
 

 The exit from Nenthorn is down a single track road onto a dangerous hairpin bend and 
increased traffic flow will heighten the risks of a serious accident.  The proposal would 
add to the pressure on existing roads. 

 

 The site is within a horse paddock but is high grade agricultural land that would be 
permanently lost. 

 

 The application states that the existing use of the ground is 'Garden/Estate Grounds' 
whereas in fact it is an agricultural field, formerly used for growing barley and does not 
have a current change of use to recreational nor residential use. 

 

 The site boundary marked is different on the location plan to that shown on in the 
detailed plans. 

 

 The plans are not accurate as two of the existing houses within this building group are 
not shown on the plan. 

 

 The application form does not indicate the site area. 
 

 The application states that the access is to be by an improvement to an existing access, 
whereas the access referred to, is an agricultural access, and does not have planning 
consent for residential use. 

 

 The proposed access is already subject to a planning condition laid down in application 
04/02365/FUL granted 22/02/2005, not yet complied with despite the stable buildings 
being complete and in commercial use for several years, namely provision of two utility 
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lay-bys (both of which involve ground not belonging to the applicant), neither of which 
have been created to the specified standard. 

 

 The applicant does not own all the land as indicated in the detailed plans. 
 

 The drawings do not indicate the proposed location of the septic tank nor the tail pipe 
and route to a watercourse nor the access of other services, which ought to be 
indicated, it being an application for FULL planning permission.  

 

 The applicant is currently building another house which does not appear to have a valid 
planning consent. 

 

 The site is not related to a building group as so is contrary to Council policy.  The site is 
separated from other distant houses by mature trees, a substantial hedge and an area 
of agricultural ground.  The site is open countryside not linked to any building group. 

 

 No justification for this house has been submitted. 
 

 This site is the subject of a Section 50 agreement, which states (clause 5) that the 
ground can only be developed while Nenthorn House remains a nursing home.  This 
was one of the conditions that the Heritable Proprietors agreed to as part of their 
planning consent, from which they benefited financially, so the Section 50 agreement is 
binding on them and all subsequent Heritable Proprietors, currently Mr and Mrs Cooper, 
who would have been fully aware of the Section 50 agreement when they purchased the 
property.  This prohibition on further development was confirmed by the Planning 
Department in a letter dated 14th July 2000: "The Section 75 (was 50) legal agreement 
requires that Nenthorn House shall always be managed as a nursing home and requires 
the provision of care services to the community care village, should this development 
proceed.  If the nursing home closes, the development cannot proceed." 

 

 Approving this proposal would result in future development continuing south with a 
further loss of open countryside and of the natural boundary surrounding Nenthorn 
House. 

 

 The loss of open ground surrounding Nenthorn house would diminish its architectural 
character. 

 

 There is an agricultural building to the east within 400m of this site that is close enough 
for potential issues of odour and noise nuisance to occur.  This is a general purpose 
building but also used for livestock.  Agricultural activity starts early in the morning and 
continues into the night and this would affect occupants of the proposed house.  Any 
dispute arising from inappropriate siting would impact on the small and growing 
business in a detrimental way. 

 

APPLICANT’S SUPPORTING INFORMATION 
 
None 
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DEVELOPMENT PLAN POLICIES 
 

Scottish Borders Structure Plan 2001-2011 

 
Policy N20: Design 
Policy H5: New Housing in the Countryside – Building Groups 
 

Scottish Borders Local Plan: Adopted 2008 
 
Policy G1: Quality Standards for New Development 
Policy G5: Developer Contributions 
Policy D2: Housing in the Countryside 

 

OTHER PLANNING CONSIDERATIONS: 
 

 Supplementary Planning Guidance - New Housing in the Borders Countryside December 
2008. 

 Supplementary Planning Guidance - Developer Contributions April 2008 
 

CONSULTATION RESPONSES 

 

Scottish Borders Council Consultees 

 

Director of Technical Services (Roads): Further to previous responses regarding applications 
for the erection of dwellings in this vicinity where we have recommended against the proposals, 
I am now prepared to allow limited development within this area due to the changes in traffic 
regulations within the village.  As such, I will not recommend against this proposal provided the 
following conditions are adhered to: parking and turning for a minimum of two vehicles, 
excluding garages, must be provided within the curtilage of the property and retained in 
perpetuity; a passing place as per detail DC1 or 1a must be provided between the site and the 
A6089, at a location to be agreed with this department, prior to the dwelling commencing; a 
service lay-by as per detail DC3 must be constructed at the access into the site.  This must be 
surfaced to my specification prior to the dwelling being occupied.  No gates are to be erected at 
the access that open out over the public road and verge. 
 

Director of Education and Lifelong Learning: The proposed development is located within 
the catchment area for Gordon Primary School and Earlston High School.  A contribution of 
£3,162 is sought for the Primary School and £4,439 for the High School, making a total 
contribution sought for education infrastructure of £7,601. 
 

Environmental Health: The Scottish Executive Code of Practice entitled “The Prevention of 
Environmental Pollution from Agricultural Activity” advises that, in order to minimise odour from 
livestock buildings, when designing new buildings, their siting in relation to residential 
accommodation should be considered, and sites within 400 metres of such developments 
should be avoided.  In addition, where possible, sites downwind of residential areas should be 
chosen.  The statutory nuisance provisions under Part III of the Environmental Protection Act 
1990 give local authorities power to act on complaints arising from agricultural activities.  Using 
these powers, an abatement notice may be served requiring a decrease of the nuisance or 
prohibiting or restricting its reoccurrence and the use of appropriate practices allied to good 
planning and management of both new and existing installations/structures can help minimise 
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the risk of causing a nuisance.  The aim is to contain the smell within the farm buildings or 
surrounding agricultural land by reducing emissions at source and allowing the diluting effect of 
air movement and distance to complete its dispersion. 
 
With this guidance in mind, if approved, the dwellinghouse would be within 400 metres of an 
existing agricultural building to the east of the proposed site/location, which is used for the 
housing of livestock and/or agricultural equipment/machinery.  If the Environmental Health 
Department should then receive complaints relating to nuisance associated with the agricultural 
building that are subsequently considered to be a statutory nuisance the livestock business 
would be required to take actions to abate the nuisance conditions. 
 

Statutory Consultees 

 

Floors, Makerstoun, Nenthorn and Smailholm Community Council: The site is in no way 
related to a building group as so is contrary to Councillor's policy.  Granting permission would 
open the way for several more houses, both to east and west of this site in ribbon development.  
The site is agricultural land.  The nearest building group consists of only two houses, and a 
Continuing Care Cottage which was to be the Show House for a Community Care Village which 
was never constructed, and, despite a Section 50 agreement requiring the construction of a 
new access road prior to occupation, was granted residential status under very special 
circumstances.  From the site, the Show House is the only house to be clearly seen, the other 
houses are separated by mature trees and a substantial hedge.  The site is located in the area 
zoned for Community Care Housing, whose permission as long since lapsed.  Several local 
residents have complained about the level of traffic using this narrow lane and the implication 
for safety, it being frequently used by walkers with dogs and horse riders, however it is 
generally agreed that the amount of traffic is low.  The applicant owns plenty of ground within 
the 'building group' that could be developed. 

 

Other Consultees: 

 
None 

 

KEY PLANNING ISSUES 
 
Whether the proposal complies with the Council’s housing in the countryside policies and 
whether an adequate access can be achieved. 
 

ASSESSMENT OF APPLICATION 

 
Planning Policy 
 
This application must be assessed against policy H5 of the Approved Structure Plan 2001 – 
2011, policy D2 of the Scottish Borders Local Plan Adopted 2008 and Supplementary Planning 
Guidance - New Housing in the Borders Countryside December 2008. 
   
Building Group  
 
The Council’s Housing in the Countryside policy requires the existence of a building group, 
which normally consists of residential buildings comprising at least three dwelling units, 
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including existing buildings capable of conversion to residential use, before additional housing 
can be considered. 
 
Policy D2 of the Scottish Borders Local Plan Adopted 2008 requires that the site is well related 
to an existing building group.  The Council’s Supplementary Planning Guidance - New Housing 
in the Borders Countryside December 2008 states that the existence of a group will be 
identifiable by a sense of place which will be contributed to by natural and man made 
boundaries.  Sites should not normally break into undeveloped fields where there is a definable 
natural boundary and the new development should be limited to the area contained by that 
sense of place.  Any new development should be within a reasonable distance of the existing 
properties within the building group and this distance should be guided by the spacing between 
the existing properties in the building group. 
 
There are three existing houses in this location, Nenthorn House, Beechbank to the south west 
and Lime Avenue Cottage to the south east.  It is considered that these properties constitute a 
building group as each are well related to the other and they are all within the grounds of 
Nenthorn House and are identifiable by a sense of place.  It is considered that the tree belt 
along the Girrick road and to the east of the site is the natural boundary to the building group 
and there are no significant boundaries between the site and the existing houses.  The building 
group is characterised by well spaced houses and the propose site reflects this spacing within 
the building group whilst being within a reasonable distance of Nenthorn House and Lime 
Avenue Cottage.  Therefore it is considered that the site is within the boundaries of the building 
group and the proposal would be an appropriate addition to it.  
 
Full planning permission (reference: R259/94) was granted for a revised layout for two 
continuing care cottages on 7th October 1994 and two conditions were attached to this planning 
permission regarding use and occupancy.  Of the two cottages one was built and this is now 
Lime Avenue Cottage.  As the planning permission has been implemented the planning 
permission for the second cottage remains live and so it would be possible to erect this cottage 
at any time, provided that it is built in accordance with the plans approved in 1994.  The 
applicants have now commenced construction work on the second cottage.  Lime Avenue 
Cottage was built as a show home in connection with the continuing care village but in 2000 the 
nursing home closed and a planning permission was granted to delete the two conditions 
attached to planning permission R259/94 restricting occupancy of the two cottages.  This meant 
that the two cottages can be occupied as private dwellinghouses.   
 
100% Rule 
 
Policy D2 of the Scottish Borders Local Plan Adopted 2008 allows for the expansion of existing 
building groups by up to 100% of the existing number of houses during the local plan period, 
provided suitable sites can be identified in compliance with other parts of the policy and the 
Housing in the Countryside Policy and Guidance Note.   
 
The Local Plan was adopted in September 2008.  At this time there were three existing houses 
within this building group and a live consent for one more, which is now being built.  Under the 
100% rule within the current Local Plan additional development would be permitted within this 
building group provided the proposal complies with other parts of the housing in the countryside 
policy. 
 
Design 
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Policy N20 of the Approved Structure Plan states that the Council will encourage a high quality 
of layout, design and materials in all new developments.  Policy G1 of the Scottish Borders 
Local Plan Adopted 2008 requires that developments respect the character of the surrounding 
area.   
 
The proposed dwellinghouse would be one-and-a-half storey with traditional features such as 
pitched roof dormers and sash and case type windows.  The house would have a slate roof, 
rendered walls and smooth bands around the windows.  It is considered that the design is 
acceptable and would not harm the character of the building group or the visual amenities of 
the area. 
 
Details of the surface and foul water drainage have been requested from the agent and the 
adequate servicing of the site can be controlled by planning conditions. 
 
Landscape and Visual Impacts 
 
There is a tree belt of mature trees along the Girrick road to the north and along the eastern 
boundary of the site which would screen the development from public view.  Nenthorn House is 
situated in extensive, tree-lined grounds and so the proposal would not be prominent in the 
landscaped when viewed from the public road to the south.  The house has been sited to 
ensure that none of the mature trees are affected by the proposal. 
 
Residential Amenities 
 
The proposed dwellinghouse would be positioned to the north east of the nearest cottage 
separated by the field and ménage and so the proposal would not harm the residential 
amenities of the occupants of the existing houses. 
 
Access and Parking 
 
The Director of Technical Services has no objections to the proposal provided that his 
requirements are met.  The site is large enough to accommodate a turning area and two car 
parking spaces. 
 
Agricultural Building 
 
The Council’s Supplementary Planning Guidance on New Housing in the Borders Countryside 
December 2008 states that sites within 400m of existing intensive livestock units will not 
normally be permitted unless required in connection with the farm business. 
 
Consent was granted in 2007 for the erection of a general purpose agricultural building on land 
to the east of the application site at Cakemuir Nenthorn.  Although this building is being used to 
house livestock it is not an intensive livestock unit and so the proposal is not contrary to this 
aspect of the housing in the countryside policy.  It should be noted that the agricultural building 
is sited within 400m of existing houses. 
 
Existing Legal Agreement 
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Outline planning permission was granted in 1994 for the extension of Nenthorn House Nursing 
Home and the provision of a community care village within its grounds.  The planning 
permission was subject to a legal agreement that required the formation of a new road, 
regulated the phasing of that development, ensured that a sufficient number of the new builds 
were to be preserved for those in need of sheltered accommodation and there were a number 
of ancillary provisions relating to the management of the care village to be constructed. 
 
The Minute of Agreement has been varied twice to exclude certain areas of land from the 
provisions of the Agreement and to alter the phasing of the building of the sheltered housing.  
The Agreement does however remain substantially intact and remains as a burden on that land. 
 
There has now been a substantial change of circumstances.  Nenthorn House is no longer used 
as a nursing home and therefore the scheme whereby this land was to be used as a care 
village is no longer appropriate in policy terms nor achievable upon the land affected. The 
original consents that allowed the development of the care village have now lapsed and would 
not be implementable. The removal of the burden imposed by the Agreement would not expose 
the Council to the prospect of an unregulated development happening should permission to 
remove the legal agreement be approved. 
 
The proposed new development falls within land still covered by the Section 50 Agreement and 
so is covered by the requirements of the legal agreement.  
 
A Section 50 Agreement amounts to a Real Burden on the property of individual land owners. 
This amounts to an interference with the Landowners enjoyment of their property and should 
not therefore be used or retained when there is no proper planning purpose for that Burden.  It 
was imposed appropriately at the time since its purpose was to ensure the proper development 
of a care village.  In accepting a change of use at Nenthorn House from being a nursing home 
to being a private dwelling house, the Council has accepted that a care village is no longer 
feasible at the location.  The Section 50 Agreement serves no further purpose.  Therefore while 
the Council acted properly and appropriately by entering into the Agreement in 1994, it is 
recommended that the Council, acting reasonably, should now consider discharging the Section 
50 Agreement in its entirety and thus relieve the land owners from an unnecessary Land 
Burden affecting their properties  
 
Developer Contributions 
 
Should Members be minded to approve the application a financial contribution would be 
required towards education facilities in Gordon and Earlston and would be secured through the 
completion of a legal agreement between the applicant and the Council. 

 

CONCLUSION 

 
It is considered that there is a building group at Nenthorn House and that the proposed 
dwellinghouse would be sited within the boundaries of the building group whilst respecting the 
spacing and character of the building group.  The design and materials of the dwellinghouse 
are considered to be acceptable and an adequate access can be achieved. 

 

RECOMMENDATION BY HEAD OF PLANNING AND BUILDING STANDARDS: 
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I recommend that the existing Section 50 Legal Agreement be discharged in its entirety and the 
application be approved subject to an appropriate legal agreement securing the necessary 
contribution towards educational facilities in the locality and subject to the following conditions 
and informative: 
 

1. Notwithstanding the description of the materials in the application, no development shall 
be commenced until precise details of the materials to be used in the construction of the 
external walls and roofs of the buildings have been submitted to and approved in writing 
by the Planning Authority, and thereafter no development shall take place except in 
strict accordance with those details. 
Reason: The materials require further consideration to ensure a satisfactory form of 
development, which contributes appropriately to its setting. 

 
2. The roofing material to be natural slate. 

Reason: To safeguard the visual amenity of the area. 
 

3. The proposed development shall incorporate measures to maximise the efficient use of 
energy and resources, and the incorporation of sustainable building techniques and 
renewable energy technologies, in accordance with a scheme of details that shall first 
have been submitted to and approved in writing by the Planning Authority. 
Reason: To minimise the environmental impact of the development. 

 
4. Details of all proposed means of enclosure around the site shall be submitted to and 

approved in writing by the Planning Authority before work on the site is commenced.  
The development then to be implemented in accordance with the approved scheme. 
Reason: To enable the proper effective assimilation of the development into its wider 
surroundings. 

 

5. No development shall take place except in strict accordance with a scheme of soft 
landscaping works for the site which shall first have been submitted to and approved in 
writing by the Planning Authority, and shall include: 

i.  indication of existing trees, shrubs and hedges to be removed, those to be 
retained and, in the case of damage, proposals for their restoration 

ii.  location of new trees, shrubs, hedges and grassed areas 

iii.  schedule of plants to comprise species, plant sizes and proposed 
numbers/density 

iv.  programme for completion and subsequent maintenance. 

 
Reason: To enable the proper form and layout of the development and the effective 
assimilation of the development into its wider surroundings. 

 
6. The means of water supply to be submitted to and approved by the Planning Authority 

before the development is commenced.  If the water supply is to be a private supply a 
report by a qualified person is to be submitted to the Planning Authority containing 
information on the quantity and quality of the private water supply to serve the proposed 
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dwellinghouse and the impact of the proposal on the water supply to existing properties.  
The development then to be completed in accordance with the approved scheme. 
Reason: To ensure that the site is adequately serviced. 

 
7. The means of both surface water and foul drainage to be submitted to and approved by 

the Planning Authority before the development is commenced. 
Reason: To ensure that the site is adequately serviced. 

 
8. A passing place to the specification of the Planning Authority to be provided between 

the site and the A6089 at a location to be agreed with the Planning Authority prior to the 
commencement of the development hereby approved. 

 Reason: In the interests of road safety. 
 
9. The access to the site to be improved to the specification of the Planning Authority 

before the dwellinghouse is occupied.  This to include the provision of a service lay-by at 
the entrance of the site with the public road to the specification of the Planning Authority 
before the dwellinghouse is occupied. 
Reason: In the interests of road safety. 

 
10. No gates to be erected at the access that open out over the public road and verge. 

Reason: In the interests of road safety. 
 

11. No trees within the woodland adjacent to the access to the site shall be felled, lopped, 
lifted or disturbed in any way without the prior consent of the Planning Authority. 
Reason: The existing trees represent an important visual feature which the Local 
Planning Authority considered should be substantially maintained. 

 
12. Parking and turning for two vehicles, excluding garages, must be provided within the site 

before the dwellinghouse is occupied and retained in perpetuity. 
 Reason: In the interests of road safety. 
 
Informative Note: 
The passing place required by condition 8 to be formed as per detail DC1, attached.  The 
service lay-by required by condition 9 to be constructed as per detail DC3, attached. 
 

Approved by 

Name Designation  

Brian Frater 
 

 

Head of Planning and Building 
Standards 

 

 
“The original version of this report has been signed by the Head of Planning and Building 

Standards and the signed copy has been retained by the Council.” 

 

Author(s) 

Name Designation 

Julie Hayward Principal Planning Officer  
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